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Under what circumstances may a party 
determined to be a child’s father in paternity 
proceedings be held liable for retroactive child 

support? Like most family law matters, the particular 
facts of each case will dictate whether an award of 
retroactive child support, child support for the period 
before the adjudication of paternity, is warranted. 

The New Jersey Parentage Act permits a child, the 
biological mother, a legal representative of the child, or 
any person with an interest recognized as justiciable by 
the court, to bring or defend an action for the purpose of 
determining the existence or nonexistence of the parent 
and child relationship.1 The act further establishes a 
23-year statute of limitations for actions to determine the 
existence or nonexistence of a parent-child relationship, 
commencing from the date of the child’s birth.2 Once 
paternity is established or acknowledged:
a.	 [t]he obligation of the father may be enforced in the 

same or other proceedings by the mother, and child, 
the public agency that has furnished or may furnish 
the reasonable expenses of pregnancy, postpartum 
disability, education, support, medical expenses, or 
burial, or by any other person, including a private 
agency, to the extent that the mother, child, person or 
agency has furnished or is furnishing these expenses.

b.	 [t]he court may order support payments to be made 
to the mother, the clerk of the court, the appropriate 
probation department, or a person, corporation, or 
agency designated to administer them for the benefit 
of the child, under the supervision of the court.3

The language of the act leaves open the possibil-
ity that a father could be liable for child support for the 
period before the adjudication of paternity. The financial 
impact of such an assessment on a putative father could 
be significant, especially in a case where the adjudication 
of paternity occurs many years after the birth of the child.

The case law in New Jersey addressing this specific 
issue is somewhat limited. The Appellate Division 
addressed the issue of retroactive child support in the 
event of a delayed paternity adjudication in L.V. v. R.S.4 

In L.V. v. R.S., the plaintiff, a custodial mother, filed an 
action against the putative father 16 years after the birth 
of their child seeking an adjudication of paternity as well 
as child support.5 

The parties conceived a child in 1981, and the plain-
tiff contacted the defendant four months later to advise 
him she was pregnant. She requested financial assistance 
for medical expenses and the defendant sent her money 
as requested. The child, Michelle, was born on Jan. 5, 
1982 and was given her mother’s surname. The birth 
certificate did not name the defendant as her father. The 
plaintiff testified during a plenary hearing that she want-
ed no contact with the defendant and did not want him 
to play any role in Michelle’s life.6 Subsequent contact 
between the parties was minimal. The plaintiff testified 
she was aware of how to proceed to secure child support 
for Michelle through the court, but she consciously chose 
not to pursue any formal action against the defendant.7 

Michelle sought out her father when she was 16 years 
old, and they began communicating. She requested his 
address, and shortly thereafter the plaintiff served him 
with a complaint seeking retroactive and prospective 
child support.8 After a plenary hearing, the trial court 
barred the plaintiff ’s claim for retroactive and prospective 
child support on behalf of Michelle on grounds of lach-
es.9 The trial court based its decision upon its findings 
that the 16-year hiatus of any contact between Michelle 
and her father was intentional and purposeful by the 
plaintiff mother, and that there was no real bond between 
the defendant and the child.10 

On appeal, the Appellate Division reversed and 
remanded the matter to the trial court to determine an 
appropriate amount of child support that should be 
paid by the defendant to the plaintiff retroactive to the 
date of the plaintiff ’s complaint.11 The Appellate Division 
affirmed the trial court’s decision denying the plaintiff ’s 
request for reimbursement of child support prior to the 
date of the complaint based upon the equitable doctrine 
of laches.12 In doing so, the Appellate Division noted: 
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Laches is an equitable doctrine which 
penalizes knowing inaction by a party with 
a legal right from enforcing that right after 
passage of such a period of time that prejudice 
has resulted to the other parents so that it would 
be inequitable to enforce the right. The key 
ingredients are knowledge and delay by one 
party and change of position by the other.13

The Appellate Division further explained:

The length of delay, reasons for delay, and 
changing conditions of either or both parties 
during the delay are the most important factors 
that a court considers and weighs…It is because 
the central issue is whether it is inequitable 
to permit the claim to be enforced that gener-
ally the change in condition or relationship of 
the parties coupled with the passage of time 
becomes the primary determinant…Ineq-
uity more often than not, will turn on whether a 
party has been misled to his harm by the delay.14 

In denying the plaintiff ’s claim for reimbursement, 
the Appellate Division noted “[w]hile laches does not 
arise from delay alone, the actions and non-actions of the 
plaintiff are sufficient to justify the bar of laches to deny 
her any claim for reimbursement.”15 The decision also 
took into consideration that the record showed the plain-
tiff was aware of the procedures to obtain child support 
and to locate the defendant but she chose not to do so 
in order to inhibit the father-daughter relationship.16 
However, the Appellate Division held that there was no 
basis to deny Michelle’s claim for ongoing support from 
her father, as there was “no basis to impute to a child 
the custodial parent’s negligence, purposeful delay or 
obstinacy so as to vitiate the child’s independent right of 
support from a natural parent.”17 The Appellate Division 
was careful to note: “the application of laches to matters 
of parent-child relationships have been carefully circum-
scribed.”18 As such, each case will rest upon a careful 
factual analysis, and retroactive reimbursement of child 
support may not be barred in every instance. 

For example, in C.L. v. W.S., the plaintiff mother 
filed a complaint against the putative father that sought 
a declaration of paternity and child support for the child, 
who was born with cerebral palsy.19 The child was born 
in 1986, and the father gave the plaintiff some money 

before the child’s birth and $15,000 shortly thereafter 
for child-care expenses. However, he did not make any 
further payments to the plaintiff and he disappeared 
less than two years later.20 The plaintiff filed an action 
in 1994 against the defendant for a declaration of his 
paternity and support; however, the action was dismissed 
due to defective service of process.21 The plaintiff then 
waited until 2005 to file another complaint when the 
child was 19 years old, again seeking a declaration of the 
defendant’s paternity and child support.22 The complaint 
did not specifically seek retroactive child support, which 
became an issue on appeal.23

The plaintiff subsequently filed a motion seeking 
both retroactive and prospective child support. The trial 
court granted the plaintiff ’s requests and entered an 
order establishing paternity and ordering the defendant 
to pay $222 per week for the child’s support plus 66% of 
her medical expenses. In addition, the court ordered the 
defendant to pay the plaintiff $3,500 for her counsel fees 
and $126,984 in retroactive child support at the rate of 
$222 per week, beginning from 1994 when the plaintiff 
first petitioned the court.24

On appeal, the Appellate Division affirmed the trial 
court’s decision regarding ongoing child support, but 
it remanded the case for reconsideration of the award of 
retroactive child support in line with L.V. v. R.S., supra.25 
The Appellate Division noted that the plaintiff did not seek 
a claim for retroactive child support in her complaint, and 
therefore questioned whether the defendant was given 
adequate notice of the “magnitude” of the relief sought.26 

The court in In re Rogiers addressed this issue in the 
context of estate litigation.27 In In re Rogiers, the child’s 
biological mother sought reimbursement from the father for 
medical expenses she incurred and services she provided 
on the child’s behalf before the child died. The mother also 
sought retroactive child support from the father, though 
she made no claim for child support while the child was 
alive.28 The trial court granted the mother’s request for 
reimbursement of some medical expenses, but she denied 
her claim for retroactive child support from the father. 

On appeal, the Appellate Division affirmed the trial 
court’s denial of the mother’s request for retroactive child 
support. The court noted that the trial judge’s decision 
rested in large part upon its conclusion that a child support 
obligation does not survive the death of a child. The Appel-
late Division further noted, however, “there may be circum-
stances when child support may be awarded retroactively 
based upon equitable principles, even where, as here, no 
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claim for child support had previously been made.”29 The 
Appellate Division based its decision upon the fact that 
the father had contact with the child’s mother on multiple 
occasions during the child’s lifetime. This presented Rogiers 
with opportunities to request child support from the father, 
but she did not do so. While that was not, by itself, a reason 
to deny retroactive child support, other factors supported 
that conclusion. A significant factor was that Rogiers was 
able to care for the child’s needs with trust funds during the 
child’s lifetime to satisfy her financial needs. Based upon 
these facts, the Appellate Division found no basis to disturb 
the trial court’s decision. 30 

As the applicable statutory and case law make clear, a 
father could be found liable for child support for the peri-
od before paternity is established if the facts of the case 
warrant such an award. The potential financial impact on 
a putative father is obvious. A father who may have been 
excluded from the child’s life, either deliberately or by 
agreement, may suddenly have a significant child support 
and arrearage obligation. 

Furthermore, the plain language of New Jersey’s 
child support statute, N.J.S.A. 2A:17-56.21, mandates 
that information regarding arrearages be provided to 
credit reporting agencies.31 The question of whether 
arrearages assessed in the first instance against a non-
custodial parent should be reported to the credit bureaus 
was addressed in a reported trial court case, Cameron v. 

Cameron.32 In Cameron, the parties modified their parent-
ing time arrangement post-judgment such that the defen-
dant father went from being the parent of alternate resi-
dence to the parent of primary residence.33 The defendant 
father filed an application with the court seeking child 
support from the plaintiff retroactive to the date of filing. 
Because the motion took several months to be heard, the 
plaintiff was assessed arrearages in the amount of $1,499 
by the time the motion was heard.34 

Recognizing the injustice that would occur in the 
event that arrearages were reported against a parent who 
had not previously violated a court order, the trial court 
held that the statute does not “require the reporting of 
technical arrears against a noncustodial parent who has 
never violated a support order or missed any legally speci-
fied payments in the same manner as against an obligor 
who has failed to make payments or otherwise violated 
an existing order.”35 While the case law is clear on this 
issue, in the event that an arrearage is assessed against a 
client under these circumstances, counsel should ensure 
that any court order entered specifically provides that the 
arrears shall not be reported to the credit agencies. Other-
wise, the Probation Division may unwittingly do so. 

Allison Schrader Dunn is an associate at Gomperts Penza 
McDermott & Von Ellen, LLC, which is a law firm devoted 
exclusively to the practice of family law in Springfield. 
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